Health and Human Services

Subpart 306.2—Full and Open

Competition After Exclusion of
Sources
306.202 Establishing or maintaining

alternative sources.

(a) The reference to the agency head
in FAR 6.202 (a) shall mean the appro-
priate competition advocate cited in
306.501.

(b)(1) The required determination and
findings (D&F') shall be prepared by the
contracting officer based on the data
provided by program personnel, and
shall be signed by the appropriate com-
petition advocate. The D&F signatory
is not delegable.

Subpart 306.3—Other Than Full
and Open Competition

306.302 Circumstances permitting
other than full and open competi-
tion.

306.302-1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(a) (2) (ii) Follow-on contracts for the
continuation of major research and de-
velopment studies on long-term social
and health programs, major research
studies, or clinical trials may be
deemed to be available only from the
original source when it is likely that
award to any other source would result
in unacceptable delays in fulfilling the
Department’s or OPDIV’s require-
ments.

(b) Application. (4) When the head of
the program office has determined that
a specific item of technical equipment
or parts must be obtained to meet the
activity’s program responsibility to
test and evaluate certain kinds and
types of products, and only one source
is available. (This criterion is limited
to testing and evaluation purposes only
and may not be used for initial outfit-
ting or repetitive acquisitions. Project
officers should support the use of this
criterion with citations from their
agency’s legislation and the technical
rationale for the item of equipment re-
quired.)

306.302-7 Public interest.

(a) Authority. (2) Agency head, in this
instance, means the Secretary.
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(c) Limitations. An ‘‘approval pack-
age’” must be prepared by the con-
tracting officer and staffed through de-
partmental acquisition channels to the
Secretary. The package shall include a
determination and findings for the Sec-
retary to sign that contains all perti-
nent information to support justifica-
tion for exercising the exemption to
competition, and a letter for the Sec-
retary to sign notifying Congress of the
determination to award a contract
under the authority of 41 U.S.C.
2563(c)(7).

306.303 Justifications.

306.303-1 Requirements.

(b) Preliminary arrangements or
agreements with the proposed con-
tractor shall have no effect on the ra-
tionale used to support an acquisition
for other than full and open competi-
tion.

(f) When a program office desires to
obtain certain goods or services by con-
tract without full and open competi-
tion, it shall, at the time of forwarding
the requisition or request for contract,
furnish the contracting office a jus-
tification explaining why full and open
competition is not feasible. All jus-
tifications shall be initially reviewed
by the contracting officer.

(1) Justifications in excess of the
simplified acquisition threshold shall
be in the form of a separate, self-con-
tained document, prepared in accord-
ance with FAR 6.303 and 306.303, and
called a “JOFOC” (Justification for
Other Than Full and Open Competi-
tion). Justifications at or below the
simplified acquisition threshold may
be in the form of a paragraph or para-
graphs contained in the requisition or
request for contract.

(2) Justifications, whether over or
under the simplified acquisition
threshold, shall fully describe what is
to be acquired, offer reasons which go
beyond inconvenience, and explain why
it is not feasible to obtain competition.
The justifications shall be supported by
verifiable facts rather than mere opin-
ions. Documentation in the justifica-
tion should be sufficient to permit an
individual with technical competence
in the area to follow the rationale.



